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The Marine (Scotland) Bill was introduced in the Scottish Parliament on 30 April 2009. The Bill 
seeks to create a new legislative and management framework for the marine environment. This 
includes a new system of marine planning, a revised system of licensing marine activities, 
powers to establish marine protected areas, new legislation relating to seals, and new powers 
for marine enforcement officers.   
 
As background, the briefing sets out current responsibilities and boundaries related to the 
marine environment and discusses why new legislation is needed. An outline of how the Bill 
developed through numerous reports and the Scottish Government consultation is given. The 
briefing considers the UK Marine and Coastal Access Bill and Marine Scotland, before detailing 
each part of the Bill in turn, along with stakeholders views.    
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KEY POINTS 
 
The Marine (Scotland) Bill was introduced in the Scottish Parliament on 30 April 2009. The Bill 
seeks to create a new legislative and management framework for the marine environment. This 
includes a new system of marine planning, a revised system of licensing marine activities, 
powers to establish marine protected areas, new legislation relating to seals, and new powers 
for marine enforcement officers. 

• A Scottish Government consultation on the proposed Bill found there was broad support for 
the Bill across a range of sectors 

• According to the Scottish Government, the Bill complements the UK Marine and Coastal 
Access Bill, which is currently passing through Westminster 

• Marine Scotland was created ahead of the introduction of the Bill, as a directorate of the 
Scottish Government, and will deliver many of the provisions in the Bill 

• Currently there is no marine planning system in place. The Bill seeks to establish national 
marine plan and a number of regional marine plans which will co-ordinate policies governing 
the regulation and licensing of offshore activities.   

• The planning system will be guided by high level objectives which will in turn form the basis 
of the Marine Policy Statement (MPS) for all UK administrations, although Scottish Ministers 
have reserved the right not to adopt the final MPS  

• The Bill requires that specified activities must be licensed. ‘Marine licensable activities’ are 
set out and include dredging and dumping in the sea. Activities below a certain (as yet 
undefined) threshold may be registered rather than licensed 

• Provisions are included so that renewable energy projects may require a single consent  

• The Bill provides for the designation of nature conservation marine protected areas (MPAs), 
demonstration and research MPAs and historic MPAs. Within MPAs, marine conservation 
orders and marine management schemes may be implemented 

• It is proposed that the Seals Act 1970 is repealed and the Bill seeks to make it illegal to kill 
any seal except under licence. The “netsmen’s defence” is removed 

• the Bill provides for Scottish Ministers to appoint enforcement officers and gives officers a 
set of common enforcement powers to enable them to enforce marine legislation 
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CURRENT RESPONSIBILITIES IN THE MARINE ENVIRONMENT 
The seas around Scotland are subject to a complex mix of reserved and devolved regulatory 
powers. As a general rule Scottish Ministers have devolved responsibility for waters up to 12 
nautical miles (nm) out to sea and up to 200nm for fisheries within the Scottish Fisheries Zone. 
The administration of renewable energy and the licensing of deposits in the sea are also 
executively devolved to Scottish Ministers out to 200nm.  Figure 1 illustrates the responsibilities 
in Scotland’s marine environment. The specifics of who is responsible for what and where, are 
set out below (Scottish Executive, 2005c): 
The UK Government is responsible for Ministry of Defence related activities in all UK waters. 
The Department of Transport covers shipping, coastguards and navigation in all waters. The 
Department of Energy and Climate Change covers oil and gas, customs and excise in all 
waters. Home Office covers policing in all waters. 
The Scottish Government is responsible for designating European marine sites and currently 
regulates aggregates dredging in all Scottish waters out to 200nm. It also has responsibility for 
regulating the inputs of contaminants to the marine environment in Scottish waters up to 200nm. 
Scottish Environment Protection Agency (SEPA) has jurisdiction out to 3nm to ensure good 
ecological status of Scottish water bodies, under the Water Environment and Water Services 
Act (2003). For the regulation of radioactive material use, storage and disposal of oil or gas 
installations SEPA has responsibility (in practice) out to 12nm. It is also responsible under the 
EC Bathing Water Directive for the protection of bathers around Scotland’s coast. 
Scottish Fisheries Protection Agency, now Marine Scotland Compliance is responsible for 
fisheries management, regulation and control of fishing activity out to 200nm in Scottish waters. 
Scottish Natural Heritage (SNH) are statutory nature conservation advisers and have 
jurisdiction for marine protected areas out to 12nm. 
Joint Nature Conservation Committee (JNCC) is also a statutory nature conservation adviser 
and takes over jurisdiction for marine protected areas from SNH from 12-200 nm in Scottish 
waters, and all offshore UK waters. 
Crown Estate owns the sea beds out to 12nm and much of the foreshore. In Scotland the 
Crown Estate also owns coastal salmon fisheries and oyster or mussel beds within 12 nm of the 
coast.  
Local Authorities have responsibility for coastal protection including the development of 
shoreline management plans. They have planning responsibility between high and low water, 
where low water is the mean spring tide low water and for fish farms out to 3nm. 

DEFINITIONS RELATING TO SCOTTISH WATERS 
There are a number of additional terms relevant to the Scottish marine environment: 
Internal waters – waters landward of baselines e.g. waters within the mouth of a sea loch or 
estuary. Significantly for Scotland, baselines run to the West of the Western Isles, and so the 
Sea of the Hebrides, the Minches, and the Firth of Clyde are classified as internal waters. This 
means that only UK vessels can fish in these waters.  
Territorial seas – 12 nm from baseline, designated by the Territorial Seas Act 1987 (c.49)  
UK Continental Shelf – from the edge of the territorial sea to 200 nautical miles, where there is 
a continental shelf and beyond that in some places designated in orders made under the 
Continental Shelf Act 1964 (c. 29).  
British Fishery Limits - similar to the continental shelf, in some cases extending beyond it 

https://www.og.berr.gov.uk/about_us/decc_changes.htm


designated under the Fishery Limits Act 1976 (c. 86). The Scottish Fisheries Zone is the area 
within British Fishery Limits within which Scottish Ministers are responsible for implementing 
fisheries policy.  
Scottish Renewable Energy Zone – similar to British Fishery Limits and is the zone within 
which Scottish Ministers are responsible for licensing renewable energy developments  
Exclusive Economic Zone (EEZ) - is the area within which the coastal state claims rights over 
the use and exploitation of marine resources. It is 200 nm from baselines.  
 
Figure 1. Boundaries and responsibilities in Scotland’s marine environment 

 
Source: Scottish Government, 2008a 
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WHY LEGISLATION IS NEEDED 
There is a complicated structure of responsibilities in Scotland’s seas and this in part explains 
the need for legislation. Demands upon Scotland’s seas are increasing and it is argued that 
competing uses of the seas and the resources within them need to be balanced and managed.  
In Scotland, a number of enquiries and reports (see below) have found that change to marine 
legislation is needed in order to: 

• clarify the overall objectives for the marine environment 

• sustainably manage growing and competing demands for use of the marine environment  

• meet existing and new obligations, such as the EU Marine Strategy Framework Directive 

• improve integration and reduce complexity of management and regulation in the marine 
environment 

• take account of the impact that climate change may have on the environment, as shown 
in the Marine Climate Change Impacts Partnership annual report card. 

DEVELOPMENT OF THE BILL AND THE CONSULTATION 
The Bill has been developed over many years, through a series of report and advisory groups.  
Seas the Opportunity: The Scottish Executive (2005) published a marine strategy with a stated 
vision of “clean, healthy, safe, productive and biologically diverse marine and coastal 
environments, managed to meet the long-term interests of nature and people”. The strategy 
explained that the need for legislation would be considered by the Scottish Executive and 
stakeholders in an Advisory Group on Marine and Coastal Strategy (AGMACS).  
The Advisory Group on Marine and Coastal Strategy: In September 2005, a new advisory 
group was established which included representatives of national industry bodies, national 
stakeholder bodies, environmental NGOs, relevant regulatory agencies, and individual experts. 
It reported in March 2007 and made recommendations on how a strategy for the marine 
environment should be taken forward (see annex 1 for a very brief summary of 
recommendations) (Advisory Group on Marine and Coastal Strategy, 2007).  
The Scottish Parliament Environment and Rural Developments Committee Inquiry and 
Report into the Marine Environment: On 1 November 2006 the Environment and Rural 
Development Committee agreed to conduct an inquiry into the management of the marine 
environment. The overall aim of the inquiry was to consider the developing debate about 
effective management of the marine environment and to direct attention, both inside and outside 
the Parliament, to the main issues which need to be considered. They made a number of 
recommendations (see annex 1 for a very brief summary of recommendations) (Scottish 
Parliament Environment and Rural Development Committee, 2007).   
Sustainable Seas Task Force: In January 2008 the Sustainable Seas Task Force was 
convened to input into the development of the Scottish Marine Bill. The task force represents a 
wide range of stakeholders relevant to the marine environment including fishing, aquaculture, 
conservation, industry, shipping and leisure.   
Scotland’s Seas: Towards Understanding their State (2008): This report takes forward the 
recommendations from the AGMACS and the Scottish Parliament Environment and Rural 
Development Committee (Baxter et al, 2008). It presents a wide variety of research and figures 
which provides a picture of the physical characteristics of the seas, their cleanliness and safety, 
their health and biological diversity, their productivity, and an assessment of the impact of 
climate change on Scottish seas. It aims to establish a baseline against which future marine and 
coastal policy can be measured. Scotland’s Seas is an interim report that will be followed by a 

http://www.mccip.org.uk/arc/2007/PDF/ARC2007.pdf
http://openscotland.gov.uk/Publications/2007/03/08103826/27
http://www.scotland.gov.uk/News/Releases/2008/01/03100237


  
 

8

more comprehensive review, the State of Scotland’s Seas, in 2010. 

SCOTTISH GOVERNMENT CONSULTATION ON THE BILL 
On 20 March 2008 the Scottish Parliament approved a motion welcoming the Scottish 
Government's commitment to consult on proposals for the sustainable management of 
Scotland's seas and coast. Sustainable Seas for all: A Consultation on Scotland’s First Marine 
Bill was published on the 14 July 2008, with a call for responses to be submitted by 6 October 
2008 (Scottish Government, 2008a). The consultation comprised five main parts: marine 
planning, licensing and enforcement, nature conservation, science and data and Marine 
Scotland.  
On marine planning the consultation proposed that a national (Scottish level) marine plan be 
prepared, setting out national strategic objectives and priorities for the marine environment. This 
could include improved measures to protect and restore the natural marine environment.  The 
document proposed that Scottish Marine Regions (SMRs) be created at a regional or local level 
to set out local objectives and develop local plans for the marine area.  
On licensing and enforcement the consultation proposed to reduce the burden on developers 
by streamlining and modernising the marine licensing and consents system to deliver quicker 
and clearer decisions. The document proposed the integration of the planning and licensing 
system to allow developers a better understanding of what activities might be suited to certain 
locations.  
On marine nature conservation a three pillar approach was proposed consisting of: the 
application of wider seas measures; specific measures to enhance protection for certain 
species, for example seals; and the application of site protection mechanisms including powers 
to designate a new type of Marine Protected Area (MPA) identified on the basis of objective 
scientific assessment. 
On science and data the consultation discussed the development of a marine science strategy 
to focus marine scientific effort, integrate socio-economic considerations and create a 
framework for wider stakeholder input.  
Finally, the consultation proposed to set up a new structure which, it stated, would champion 
Scotland's seas, Marine Scotland. This organisation would lead on the delivery of the 
Government's vision of sustainable seas for all.  

Consultation responses 
As well as the electronic and paper consultation, the Scottish Government ran 21 consultation 
events in different locations around Scotland. The Scottish Government commissioned analysis 
of responses considered 9,135 responses in total, including 8,873 campaign responses (see 
Table 1 below), 289 unique responses, and responses from the consultation events1 (Scottish 
Government Social Research, 2009).   
General statistics on each section of the consultation are presented here. These indicate broad 
agreement with the general principles of the Bill. Later in the briefing selected consultation 
responses are included to highlight specific issues with different parts of the Bill.  

• 96% of (unique) respondents agreed that change was needed to the management and the 
legislative framework of Scotland’s seas. Respondents felt change was needed to simplify 

                                            
1 Note that the number of responses set out in the analysis of responses does not match with the number of 
responses set out on the Scottish Government website. The website states that “of the 280 individuals and 
organisations that submitted a response, 69 did not provide permission for their response to be published. In 
addition to these, 6857 responses to 5 campaigns were also received. 

http://www.scotland.gov.uk/Topics/Environment/16440/marine-bill-consultation/Consultationhistory
http://www.scotland.gov.uk/Topics/Environment/16440/marine-bill-consultation/Consultationhistory
http://www.scotland.gov.uk/Publications/2009/01/22160605/0
http://www.scotland.gov.uk/Publications/2009/01/22160605/0
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processes, protect the interest of specific parties without bias, to reduce the number of 
organisations involved in the marine environment and to protect nature 

• 94% of respondents agreed that a new system on marine planning was needed. The 
reasons given for this include, the need to provide more focus and expertise in relation to 
sustainability, to help with conservation and to improve co-ordination of planning activities 

• 93% of respondents agreed that marine nature conservation needed improvements. Some 
respondents stated that this should be underpinned by scientific data, whilst others argued 
that it should address socio-economic issues 

• 90% of respondents agreed that changes were needed to the marine licenses and consents 
system, although many respondents expressed the need for safeguards to be put (or 
remain) in place 

• 96% of respondents agreed that better stewardship of the environment needed to be backed 
up by robust science and data. Some highlighted the need for adequate funding for science 
and data gathering, and others stated that some important data was not currently available  

• 91% of respondents agreed that a new structure, Marine Scotland, should be created. 
 
Table 1: Breakdown of Campaign Responses 
Campaign No of 

responses
Issue 

Advocates for Animals email 
campaign

2,025 Protection for seals 

Scottish Environment LINK 
email campaign

847 1. Protection for marine wildlife, including a 
network of marine protected areas designated 
using scientific criteria alone 

2. A marine planning system founded on 
sustainable development principles to deliver 
enforceable local plans  

3. A Scottish Marine Management Organisation. 
PETA Europe email 
campaign

262 Protection for seals 

Scottish Environment LINK 
postcard campaign

3,909 Protection for marine species and habitats 

Advocates for Animals 
postcard campaign

1,814 Protection for seals  

THE UK MARINE AND COASTAL ACCESS BILL 
The UK Marine and Coastal Access Bill was introduced to the House of Lords on 4 December 
2008. At the time of writing this briefing it was still passing through the House of Lords, with the 
date for the third reading in the Lords being set at 8 June 2009, before moving to the House of 
Commons. The UK Bill covers a broad range of marine issues. It has the following key features: 

• Sets up a new Marine Management Organisation under which many of the existing, 
diverse areas of marine regulation would be centralised  

• Streamlines the existing marine licensing system and provides powers to create a joined-
up marine planning policy 

http://www.scotland.gov.uk/Publications/2008/11/13100309/1
http://www.scotland.gov.uk/Publications/2008/11/13100309/1
http://www.scotland.gov.uk/Publications/2008/11/13100309/214
http://www.scotland.gov.uk/Publications/2008/11/13100309/215
http://www.scotland.gov.uk/Publications/2008/11/13100309/215
http://www.scotland.gov.uk/Publications/2008/11/13100309/214
http://www.scotland.gov.uk/Publications/2008/11/13100309/214
http://www.scotland.gov.uk/Publications/2008/11/13100309/214
http://www.scotland.gov.uk/Publications/2008/11/13100309/SELinkPostcard
http://www.scotland.gov.uk/Publications/2008/11/13100309/SELinkPostcard
http://www.scotland.gov.uk/Publications/2008/11/13100309/advocatesforAnimals
http://www.scotland.gov.uk/Publications/2008/11/13100309/advocatesforAnimals
http://www.scotland.gov.uk/Publications/2008/11/13100309/214
http://services.parliament.uk/bills/2008-09/marineandcoastalaccess.html
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• Introduces new measures to reform fisheries management 

• Provides a framework for establishing marine conservation zones 

• Enables the creation of a walkable route around the English coast 
The UK Bill relates principally to waters around England and Wales and waters around Scotland 
between 12 and 200 nm.  

LEGISLATIVE CONSENT MEMORANDUM ON THE UK MARINE AND 
COASTAL ACCESS BILL 

The UK Bill has implications for Scotland which were put before the Scottish Parliament in a 
legislative consent memorandum (LCM). This was scrutinised and reported on, by the Rural 
Affairs and Environment Committee in January and February 2009, (Scottish Parliament Rural 
Affairs and Environment Committee, 2009). Its report states that currently, Scottish Ministers 
have planning powers for Scottish waters up to 12nm offshore. The UK Bill provides for marine 
planning functions up to 200nm in waters adjacent to Scotland to be executively devolved to 
Scottish Ministers. Scottish Ministers will also be given powers to issue certain licenses relating 
to the use of these waters as well as enforcement powers relating to these extended functions. 

A number of the Bill’s provisions which relate to Scotland are intended to: 

• allow the UK Government and the devolved administrations to fully cooperate to produce 
joined up marine management  

• allow Scottish Ministers to produce marine plans for the Scottish inshore and offshore 
waters  

• define Scottish Ministers as the licensing and enforcement authority for the Scottish 
offshore region which will create more effective decision making in the licensing and 
monitoring process  

• allow Scottish Ministers to manage the interaction between the Scottish fishing industry 
and conservation in the offshore area  

• seek to ensure that migratory and freshwater fisheries on the Border Rivers will continue 
to be managed comprehensively, as the amendments to legislation in the Bill will extend 
to Scotland on a similar basis to the extent already provided for in the legislation  

• allow Scottish Ministers the powers to deliver compliance monitoring and enforcement 
activity to ensure the proper exercise of the new licensing and conservation powers  

The LCM was debated and agreed to by the Scottish Parliament on the 18 March 2009 
(Scottish Parliament Official Report, 2009). 

THE UK BILL AND THE SCOTTISH BILL 
According to the policy memorandum which accompanies the Marine (Scotland) Bill, “the 
proposals in the Marine (Scotland) Bill are complementary to the UK Bill... [and]... the Bills 
provide for a framework of co-operation between the different administrations in the UK on 
marine matters.” (p 4) 
A Joint Ministerial Committee considered co-ordination of marine matters. In a response to a 
parliamentary question (Scottish Parliament, 2009c) Richard Lochhead wrote “The agreement 
of 24 November 2008 between the Scottish ministers, other devolved administrations and the 
UK Government under the Joint Ministerial Committee will provide a statutory mechanism for 

http://www.scottish.parliament.uk/business/legConMem/LCM-2008-2009/CoastalAccess-lcm.pdf
http://www.scottish.parliament.uk/s3/committees/rae/reports-09/rur09-03.htm
http://www.scottish.parliament.uk/business/officialReports/meetingsParliament/or-09/sor0318-02.htm#Col15919
http://www.scottish.parliament.uk/Apps2/Business/PQA/default.aspx?pq=S3W-21909
http://www.scottish.parliament.uk/s3/committees/rae/lcm/documents/CAbsecletterreRiverESk13feb09formatted.pdf
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the coordination of policy and actions between the UK administrations. A UK Marine Policy 
Statement (MPS) will be developed by the Scottish ministers, other devolved administrations 
and the UK Government to set out the high-level objectives for the UK marine area. When the 
Scottish ministers adopt the UK Marine Policy Statement, Marine Scotland and other Scottish 
public authorities will have a duty to have regard to this in carrying out their functions.”  
High level objectives which will form the basis of the MPS have now been agreed by the four UK 
administrations, and are set out in Our Seas – A Shared Resource: High Level Marine 
Objectives (Scottish Government 2009a) which was published on 21 April 2009 (Annex 2). 
Scottish Ministers can choose not to agree the UK Marine Policy Statement, but there is no 
information set out in the Bill or the associated documents on the circumstances under which 
this might happen, and the associated consequences.   

MARINE SCOTLAND 
Although the creation of Marine Scotland featured as an issue in the Scottish Marine Bill 
consultation, this new organisation was created ahead of the introduction of the Bill, and came 
into being on 1 April 2009. In response to a Parliamentary Question, Richard Lochhead stated 
that Marine Scotland was created in advance of the introduction of the Bill because  

“there is wide support for the establishment of such a body and for the improved marine 
management arrangements it will deliver. Awaiting the passage of the Marine Bill would 
have meant substantive delay in establishing new delivery arrangements. Establishing 
Marine Scotland now means it can begin to integrate existing functions and resources 
and prepare for new functions once the bill is enacted. It also has the benefit of ending 
uncertainty for the staff involved and others.” (S3W-21888)

Marine Scotland's mission is “to manage Scotland's seas for prosperity and environmental 
sustainability - supporting the Scottish Government’s overall purpose of sustainable economic 
growth and our vision for our marine and coastal areas”. A strategy document has been 
published by the Scottish Government which sets out the responsibility, structure and future 
work of Marine Scotland (Scottish Government, 2009b).  
Marine Scotland is a Directorate of the Scottish Government and combines the functions and 
resources of the former Scottish Government Marine Directorate, Fisheries Research Services 
and the Scottish Fisheries Protection Agency.  In the consultation on the Bill, of the 113 
respondents who answered the relevant question, 44 agreed that Marine Scotland should be 
part of the Government, 27 said it should be independent from Government and 16 thought that 
it should be a non-departmental public body. 
Concern has been expressed that Marine Scotland has been structured as part of the 
Government, and that this may create a conflict of interest given its responsibilities for marine 
science, planning, policy development, management and compliance monitoring measures (see 
for example, PQ S3W-21899). In the Marine Bill consultation 32 respondents expressed 
concern about this (Scottish Government Social Research, 2009). However, the Scottish 
Government has argued that appropriate safeguards to ensure robust and transparent 
arrangements will be introduced. 

THE MARINE (SCOTLAND) BILL  
The Marine (Scotland) Bill seeks to create a new legislative and management framework for the 
marine environment. This is taken forward in the Bill with marine planning and licensing, seal 
conservation measures and powers in the Bill to designate new marine protected areas. The Bill 
also seeks to provide new powers for marine enforcement officers.    

http://www.scotland.gov.uk/Resource/Doc/1057/0080305.pdf
http://www.scotland.gov.uk/Resource/Doc/1057/0080305.pdf
http://www.scottish.parliament.uk/Apps2/Business/PQA/default.aspx?pq=S3W-21888
http://www.scotland.gov.uk/Publications/2009/03/31091025/0
http://www.scottish.parliament.uk/Apps2/Business/PQA/default.aspx?pq=S3W-21899
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PART 1: THE SCOTTISH MARINE AREA 
Section 1 defines the Scottish marine area as “the area of sea within the seaward limits of the 
territorial sea of the UK adjacent to Scotland and includes the bed and subsoil of the sea within 
that area” (The Marine (Scotland) Bill, p1). This essentially includes the seas from 0-12 nm 
around Scotland. The boundary between Scottish seas and seas of other UK administrations is 
as defined in the Scotland Act 1998.  
“Sea” is defined (except for Part 4) as “any area submerged at mean high water spring tide” and 
“the waters of every estuary, river or channel, so far as the tide flows at mean high water spring 
tide”.  

PART 2: MARINE PLANNING  

CURRENT REGULATION OF MARINE ACTIVITIES 
While there is no marine planning system at present, many offshore activities are subject to 
some form of regulation.  The regulation systems for the most common types of offshore activity 
are briefly described below. 
Fishing: Fishing is regulated through a system of annual catch quotas and other controls as 
part of the EU Common Fisheries Policy.  More information is available on this in the SPICe 
Briefing Sea Fishing: Quotas for 2009 (Roth 2008). Inshore Fisheries Management is being 
taken forward through Framework for Inshore Fishing in Scotland (Scottish Government 2005a). 

Oil and Gas: The UK Department of Energy and Climate Change issues oil and gas extraction 
licences in the UK. Leases for seabed oil and gas pipelines must be obtained from the Crown 
Estate (out to 12 nm) after consent has been granted by the Department of Energy and Climate 
Change. 
Aquaculture: The system governing the regulation of marine fish farming changed recently with 
the enactment of Section 4 of the Planning etc. (Scotland) Act 2006, which inserted a new 
Section 26AA into the Town and Country Planning (Scotland) Act 1997.  This new section 
expanded the meaning of "development" to include marine fish farming within 12 nm of the 
Scottish coast.   
Shipping: Shipping and navigation regulations are generally controlled by the International 
Maritime Organisation (IMO). Several international agreements control marine pollution from 
ships, such as The London Convention on Prevention of Marine Pollution by Dumping of 
Wastes and Other Matter (1972) and the International Convention for the Control and 
Management of Ship’s Ballast Water and Sediments (Ballast Water Convention) 2004. Ports are 
regulated by port authorities in Scotland with authorisation from the Scottish Government under 
the Harbours Act (1964). 

MARINE PLANNING: PROPOSALS IN THE MARINE (SCOTLAND) BILL 
The Policy Memorandum, which accompanies the Bill, states that the purpose of the proposed 
marine planning system is “…to balance resource use and resource protection generating faster 
sustainable economic growth but safeguarding Scotland’s seas for future generations” (p5). The 
proposed marine planning system aims to co-ordinate policies governing the regulation and 
licensing of offshore activities.   

 

http://www.scottish.parliament.uk/business/research/briefings-08/SB08-58.pdf
https://www.og.berr.gov.uk/about_us/decc_changes.htm
http://www.crownestate.co.uk/
http://www.crownestate.co.uk/
http://www.imo.org/
http://www.imo.org/
http://www.imo.org/Conventions/contents.asp?topic_id=258&doc_id=681
http://www.imo.org/Conventions/contents.asp?topic_id=258&doc_id=681
http://www.imo.org/TCD/mainframe.asp?topic_id=867
http://www.imo.org/TCD/mainframe.asp?topic_id=867
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NATIONAL AND REGIONAL MARINE PLANS 
The provisions of Part 2 of the Bill would provide a legislative basis for a Scottish National 
Marine Plan and a system of regional marine plans.  The national marine plan would cover the 
whole of the Scottish Marine Area while each regional plan would cover an area, known as a 
Scottish marine region, to be defined by Scottish Ministers. 
The Bill would require the national marine plan to state “…Scottish Ministers’ policies (however 
expressed) for and in connection with the sustainable development of the area to which the plan 
applies” (Section 3(2a)).  In addition, section 3(3) states that the national marine plan may 
include economic, social and marine ecosystem objectives.   
Regional marine plans would also have to state “…Scottish Ministers’ policies (however 
expressed) for and in connection with the sustainable development of the area to which the plan 
applies” ((Section 3(2a)).  All regional marine plans would have to be in conformity with the 
national marine plan, unless “relevant considerations indicate otherwise”.  In addition regional 
marine plans should be compatible with adjoining regional marine and development plans. 
The responsibility for producing both types of marine plan would lie with Scottish Ministers, 
although the Bill would allow Scottish Ministers to delegate almost all of the responsibilities 
related to the production or revision of regional marine plans to a public authority, or group of 
people nominated by a public authority and/or Scottish Ministers.  The Policy Memorandum 
which accompanies the Bill states “…The Scottish Ministers’ policy is for regional marine 
planning functions to be delegated locally. The bodies responsible for local marine planning will 
be known as Marine Planning Partnerships. They may either be led by a lead public authority 
such as a local authority or by an unincorporated group of people.” (Policy Memorandum, p 7). 
The only responsibilities that could not be delegated relate to the shortening of the public 
consultation process that a regional marine plan would need to go through during its 
development or revision. 

PREPARATION OF MARINE PLANS 
Schedule 1 of the Bill provides more information about the preparation, adoption and 
amendment of marine plans. It states that Scottish Ministers may seek advice or assistance 
from any person or body in developing a marine plan and are required to consider the following 
during the development process of a national marine plan (Schedule 1, 8(2)). 

• the effect of any proposals to be included in the national marine plan on any coastal or 
inland area 

• the results of a review required under section 7 which includes 
o the physical, environmental, social, cultural and economic characteristics of the 

Scottish marine area (or regional marine area) and of the living resources 
which the area supports 

o the purposes for which any part of the area is used 
o the communications, energy and transport systems for the area 
o any other considerations which may be expected to affect those matters the  

• the statement of public participation (SPP) relating to the plan 
• representations made in response to the SPP 
• results of advice and assistance sought as set out in schedule 1 paragraph 7 
• any plan prepared by a public or local authority in connection with the management or 

use of the sea, the coats or marine or coastal resources 
• the powers and duties of the Crown Estate Commissioners 
• any other matter they consider relevant. 

 
With respect to regional marine plans, Schedule 1, 8(3) sets out those matters that Scottish 
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Minister must have regard to. In addition to those matters set out above for the national marine 
plan, Ministers must have regard to the requirement under section 3(5) for the regional plan to 
be in conformity with any national plan currently in effect.  

REVIEWING AND PUBLISHING MARINE PLANS 
Scottish Ministers are required to keep any marine plan under review and must publish a report 
on the operation of each plan at least once every five years.  A decision will be taken after the 
publication of each report as to whether the plan needs to be reviewed. 
Anyone aggrieved by the content of a marine plan may make an application to the Court of 
Session, which ultimately has the power to quash the proposed plan. 

DEVELOPMENT AND ADOPTION PROCESS FOR MARINE PLANS 
The system that Scottish Ministers would follow when developing the national and regional 
marine plans is set out in Schedule 1 of the Bill.  This system can be summarised as follows: 

1. Prior to beginning to prepare a marine plan the Scottish Ministers must inform 
appropriate planning authorities, i.e. those whose boundaries adjoin the proposed area of 
the national or a regional marine plan.  

2. Scottish Ministers must publish a Statement of Public Participation (SPP)2, which sets 
out how it will take forward consultation on the plan.  The SPP must also include a 
timetable, setting out dates for key points in the development of the plan.  The SPP must 
be kept under review by Scottish Ministers and revised as required. 

3. Scottish Ministers must publish a consultation draft of any marine plan and take 
appropriate steps to ensure that the proposals in this plan are brought to the attention of 
interested persons. 

4. Scottish Ministers must consider any properly made representations to the consultation 
draft of any marine plan when drafting the final version of that plan. 

5. Scottish Ministers may choose to appoint an independent person to investigate the 
proposals contained in the consultation draft and report on them.  In deciding whether to 
hold an independent investigation, Scottish Ministers should have regard to 
representations made by key stakeholders or submitted during the general consultation 
period and any other matters they consider relevant. 

6. The independent investigator is required to make recommendations to the Scottish 
Ministers and give reasons for these recommendations.  Scottish Ministers are required 
to publish these recommendations and supporting documentation. 

7. Scottish Ministers are required to have regard to these recommendations and their 
supporting reasoning when drafting the final version of a marine plan. 

8. Scottish Ministers are required to lay the final version of the national marine plan before 
the Scottish Parliament.  Scottish Ministers must specify the period that the plan can be 
considered by the Parliament prior to laying the plan. 

9. The Scottish Parliament may choose to pass a resolution on the national marine plan. 
10. Scottish Ministers are required to lay a statement before Parliament setting out their 

response to any resolution passed on the national marine plan. 
11. Scottish Ministers have two options when publishing the final version: 

 
2 This should not be confused with Scottish Planning Policy also abbreviated as SPP, which is the Scottish 
Government’s statement of national town and country planning policies. 
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a. Publish the version of the plan laid before the Scottish Parliament (national marine 
plan) or published as a consultation draft (regional marine plan) 

b. Publish a revised final version incorporating modification that the Scottish 
Ministers considered appropriate. 

12. Any marine plan must be published as soon as possible after its adoption by Scottish 
Ministers, along with statements highlighting: 

a. Any modifications that have been made since the publication of the consultation 
draft. 

b. The reasons for these modifications. 
c. Any recommendations made by the independent investigator that have not been 

implemented, along with the reasons for not acting on these recommendations. 
d. For the national marine plan, any matter in a resolution of the Scottish Parliament 

that has not been acted upon and the reasons for this. 

INTEGRATED COASTAL ZONE MANAGEMENT 
Although not mentioned on the face of the Bill, the policy memorandum does discuss how the 
existing Integrated Coastal Zone Management (ICZM) will mesh with the proposed marine 
planning system. It is likely that ICZM will be the link between terrestrial plans and marine plans. 
The policy memorandum states “The requirement in the Bill for regional marine plans to be 
compatible with adjacent regional marine plans and similarly with adjacent terrestrial plans 
provides a mechanism for delivering ICZM. Scottish Ministers intend to introduce a similar 
provision for terrestrial plans to be compatible with marine plans by way of planning regulations. 
Where required, Scottish Ministers may also use their power of direction in the Bill to ensure 
ICZM is delivered by those carrying out regional marine planning functions.” (Policy 
Memorandum, p7) 

LINKING SCOTTISH MARINE PLANS WITH UK MARINE PLANS 
The UK Marine and Coastal Access Bill includes proposals for Scottish Ministers to take on 
marine planning and conservation functions in the off shore area. The Policy Memorandum 
states that “detailed proposals in the Marine (Scotland) Bill are complementary to the proposals 
in the UK Bill. As far as possible the Scottish Government will aim to administer common 
processes in-shore and off-shore to minimise the administrative burden.”   
The UK Marine and Coastal Access Bill and the Scottish Marine Bill are likely to form a three tier 
planning hierarchy, with the UK wide MPS, the Scottish national marine plan and the Scottish 
regional marine plans. As discussed above the UK Marine and Coastal Access Bill, would make 
provision for a UK wide Marine Policy Statement (MPS).  The MPS would set out UK-wide high 
level objectives for the sustainable development of the UK marine area.  These high level 
objectives would guide the policies in the Scottish national and regional marine plans. Scottish 
Ministers reserve the right not to sign up to the UK MPS.  
To assist in the implementation of the MPS and high level objectives in Scotland, the UK 
Government would devolve additional functions to Scottish Ministers, as agreed through a Joint 
Ministerial Committee agreement (Cabinet Office 2008) and the legislative consent 
memorandum in the UK Bill. High level objectives agreed by the four UK administrations, which 
will form the basis of any eventual MPS, were set out in Our Seas – A Shared Resource: High 
Level Marine Objectives (Scottish Government 2009a) which was published on 21 April 2009 
(Annex 2). 

http://www.cabinetoffice.gov.uk/newsroom/news_releases/2008/081127_jmc.aspx
http://www.cabinetoffice.gov.uk/newsroom/news_releases/2008/081127_jmc.aspx
http://www.scotland.gov.uk/Resource/Doc/1057/0080305.pdf
http://www.scotland.gov.uk/Resource/Doc/1057/0080305.pdf
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VIEWS ON THE MARINE PLANNING PROPOSALS 
Chapter 2 of the Scottish Government consultation posed nine questions on the form of a 
Scottish marine planning system, responses to which are summarised in the Analysis of 
Responses to the Public Consultation on the Scottish marine Bill (Scottish Government 2009).  
This analysis concludes that: 

• There was a high level of support for the overall 3-tier approach to marine planning in 
Scotland. These three tiers comprise a Scotland level; international level beyond Scotland; 
and regional level within Scotland.  

• There was a moderately high level of support for the overall approach and function of the 
Scottish Marine Regions (SMRs).  

• Some respondents raised the need for the clarity in the powers of the SMRs.  
• However, there was a higher level of support for the proposals that the SMRs should be 

responsible for integrated coastal zone management (ICZM). 

PART 3: MARINE LICENSING 

THE CURRENT SYSTEM 
The aim of licensing is to protect the marine environment by controlling or mitigating the impact 
of human activities. In particular, licences and consents aim to protect water quality, physical 
features, marine life, visual amenity and seascapes, sea lanes and channels for navigation.  
Generally, licences within 12 nautical miles are devolved, licences between 12 and 200 nm are 
administratively devolved and other licences such as for oil and gas, telecoms and cable laying 
are reserved (see pages 5 and 6 above).  Table 2 sets out the main pieces of current legislation 
relating to marine licensing.  
 
Table 2. Main Marine Legislation and policy in Scottish Territorial Waters 
Function/Legislation Underlying Aim 

Coast Protection Act 1949 Pt I (CPA) Flood defences and coastal erosion 
protection 

Coast Protection Act 1949 Pt II (CPA) Safety of navigation 

Food & Environment Protection Act 1985 Pt I (FEPA) Food safety 

Food & Environment Protection Act 1985 Pt II (FEPA) 
Protection of marine environment 
(oil and gas, telecoms etc are 
reserved) 

Water Environment Water Services Act 2003 and 
Controlled Activities Regulations 2005 (CAR) 

Protection of water environment. 
(incl. marine environment <3nm) 

Electricity Act 1989 (which covers marine renewables) 
(Executively Devolved) 

Control of electricity generation and 
distribution/transmission 
infrastructure. 

Ports & Harbours Orders Regulation of harbour developments 
and activities 

Aquaculture development consents Control of fish farms  

Aquaculture animal health Minimise risk of fish disease 
introduction 

http://www.scotland.gov.uk/Publications/2009/01/22160605/6
http://www.scotland.gov.uk/Publications/2009/01/22160605/6
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Aquaculture sea lice and containment Reduce escapes and manage sea 
lice numbers 

Minerals dredging Control of mineral extraction 

Wildlife (e.g. European Protected Species) licences Regulates activities likely to affect 
protected species  

Conservation of Seals Act 1970 Regulates the control of seals 
having an impact on a fishery 

Protection of Wrecks Act 1973; Ancient Monuments and 
Archaeological Areas Act 1979; Planning (Listed 
Buildings and Conservation Areas) (Scotland) Act 1997 

Safeguarding the historic 
environment 

Telecommunications Act 1984 (reserved) To control cable laying 
Source: Adapted from Scottish Government (2008a) and Sustainable Seas Taskforce (2008) 

 
According to SEPA (2008) the “challenge is to untangle the complex mix of marine consents” 
because the current marine regulatory regime has the following features: 

• It is fragmented with gaps and overlaps 
• Overlapping agencies may or may not consult the other agency 
• The majority of consents apply to the intertidal zone 
• Consents have a mix of planning, construction and operational management functions 
• There is a mix of charging regimes in use 
• Many consent regimes have no associated monitoring or enforcement capability 
 

Two key pieces of current licensing legislation affected by the Bill are the Food and Environment 
Protection Act 1985 (FEPA) and the Coast Protection Act 1949 (CPA).  FEPA (part II) licences 
the deposit (dumping) of articles or materials in the sea / tidal water in order to protect the 
marine ecosystem and human health, and prevent interference with legitimate uses of the sea.  
The CPA was designed to provide for safety for navigation following construction in the seabed. 
According to the financial memorandum, which accompanies the Bill, there are currently 350 
FEPA and CPA licence applications per year (Financial Memorandum, 2009). 
 
The Sustainable Seas Task Force (SSTF) has stated that the most damaging activities are 
already captured by the licensing regime, but they argue that dredging should be added to the 
list of licensable activities. In general dredging activity is not currently regulated, but the SSTF 
state that new forms of dredging could be extremely damaging and needed to be licensed 
(Sustainable Seas Taskforce, 2008).  

PROVISIONS FOR LICENCES IN THE BILL 
According to the Policy Memorandum this part of the Bill has three aims: first, to simplify and 
streamline the system in order to reduce the administrative burden; second, to encourage more 
rounded consideration of licence decisions; third, to deliver a common licensing system with the 
UK Marine Bill across the 12 nm boundary. 

Marine Licensable Activities 
The Bill states that “marine licensable activities” must be carried out in accordance with the 
relevant license. Marine licensable activates are listed in section 17 as:  

• to deposit any substance or object in the area (dumping in the sea) 

• to scuttle (deliberately sink) any vessel or floating container in the sea  
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• to construct, alter or improve works within the sea  

• to remove a substance or object from the sea  

• to carry out dredging; to deposit or use explosives 

• to incinerate a substance or object.  
Ministers may add to or change this list. 
Section 18 is about the licences required for licensable marine activities. It allows Ministers to 
determine what form the licences will take, the cost involved, the information required and so 
on. Section 19 requires that notification of a marine licence must be published. In granting 
marine licenses, Scottish Ministers must “have regard to” the need to:  

• protect the environment 

• protect human health 

• prevent interference with legitimate uses of the sea 

• for dumping at sea, the practical availability of any alternative  

• for construction works, the effect of any use intended to be made of the completed 
structure 

The Bill contains provision for consultation with bodies specified by order, therefore no statutory 
consultees for the new marine licence system are identified in the Bill. Ministers must have 
regard to representations made from those having an interest in the outcome.  
Licenses for activities may be granted unconditionally, refused or granted conditionally. Section 
22 (3) set out some of the conditions that could apply to a licence. These include precautions to 
be taken, record keeping, monitoring, maintenance, testing, and expiry date.  The Bill allows 
Scottish Ministers to vary, suspend, revoke or transfer a license for a wide variety of reasons 
including if conditions have not been met, false information has been supplied, because 
circumstances relating to the environment or human health have changed, scientific knowledge 
has changed, and for any other relevant reason.  
Section 29 allows Scottish Ministers to make regulations to allow appeals against a decision for 
a marine licence, and sets out what the regulations may contain.  

Activities that should be Registered 
Sections 24 and 25 set out those cases when a licence will not be required. In particular, 
Ministers may specify that licensable marine activities that fall below a specified threshold of 
environmental impact will not need a licence, but should be registered instead. Whilst there is a 
requirement for consultation on activities that may fall below this threshold, the Bill contains no 
specifics about what this threshold might be, nor how it might be determined.  

Single Consents for Renewable Energy Projects 
The Bill seeks to allow Ministers to deliver a single consent for each renewable energy project. 
Section 27 applies where both a marine licence and a consent under section 36 of the Electricity 
Act 1989 are required for the same activity. The Bill allows the two applications to be considered 
together.   
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PROVISIONS FOR BREACH OF A LICENCE 

Compliance notice 
If the conditions of a licence are breached Scottish Ministers may issues a compliance notice if 
the breach does not cause serious harm to the environment, health or restrict legitimate uses of 
the sea. For more serious breaches, the Bill creates an offence leading to a possible fine or 
imprisonment. A defence under this section exists if the breach happened in an emergency 
situation such as an attempt to save a life, or if due diligence (s 53) could be proved. An offence 
may also have been committed (but with a lesser punishment) if a person/organisation provides 
false information in applying for or complying with a licence.  

Remedial notices 
The Bill also provides for remedial notices to be issued if a person has carried on a licensable 
marine activity that requires a licence and that causes harm to human health, the environment 
or interferes with legitimate uses of the sea. In this case a person may be required to carry out 
remedial steps (i.e. put right any damage they have created). An offence is created if a person 
does not comply with a remediation notice.  
The Bill sets out civil sanctions for offences under this part of the Bill, these include provisions 
related to fixed and variable monetary penalties and the procedure for fixed and variable 
monetary penalties. Schedule 2 makes further provision about civil sanctions under Part 4 of the 
Bill. This includes the requirement for Ministers to produce guidance as to how the civil 
sanctions will be enforced.  

Stop notices 
Section 46 allows Ministers to issue a “stop notice” which prohibits a person from carrying out a 
specific activity if the activity is causing (or likely to cause) serious harm to the environment or 
human health or interfering with legitimate uses of the sea. The Bill seeks to create an offence if 
the notice is not complied with.  
The Bill also provides for “emergency safety notices” which may be issued if serious 
interference of the legitimate use of the seas is occurring from a licensable activity. Such a 
notice imposes requirements such as the provisions of lights, or the stationing of guard ships. 
The Bill seeks to create an offence if the notice is not complied with. 
There is provision within the Bill (section 52) to appeal against compliance notices, remediation 
notices, stop notices and emergency safety notices and notices revoking, varying, suspending a 
licence because of a breach. 

Delegation of marine licensing functions 
Section 42 allows Scottish Ministers to delegate their marine licensing functions to a public 
body. Provisions about how a delegated body might carry out its functions are set out. Some 
functions must be retained by Ministers. These are listed in section 42 (6) and include altering 
the list of licensable activities, regulations regarding fees, and making regulations regarding civil 
sanctions.  

A register of licensing information 
The Bill requires that Scottish Ministers maintain a register of licensing information and sets out 
what the register must contain, e.g. applications for licences, licences granted, and convictions 
under this part of the Bill. The register must be available to the public for inspection free of 
charge. There is provision for sensitive information to be excluded from the register. 
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Additional powers 
This part of the Bill creates a number of other powers:  

• for Scottish Minister to take remedial action if work appears necessary to protect the 
environment or human health or prevent interference with legitimate uses of the sea 

• for Scottish Ministers to require tests to be carried out to determine the effect of 
substances on the marine environment 

Finally, this part of the Bill amends section 54 of the Town and Country Planning (Scotland) Act 
1997 by the creation of a power for Ministers to specify that the construction of a marine fish 
farm in specified waters is no longer classed as “development” for the purposes of the Act. The 
planning authority for the relevant waters has to agree with the order. 

VIEWS ON THE LICENSING PROPOSALS 
In the responses to the Government consultation, 82% of respondents expressing a view 
thought that licensing remained an effective method to deliver certainty for developers whilst 
protecting the environment. 23 respondents said that the system needed streamlining, and 28 
respondents argued that monitoring and enforcement was important alongside the licensing 
system. 80% of respondents agreed that dredging should require a license. Some respondents 
however, raised concerns relevant to this section of the Bill: 

• That additional marine activities should be licensed. For example, the Marine 
Conservation Society (Scottish Government 2008b) named 15 marine activities that it said 
should be considered for licensing. These included sea weed harvesting, bioprospecting and 
aggregate extraction.   

• About the process to determine the threshold below which activities would not 
require a licence, but would have to be registered. For example, Aquamarine Power 
(Scottish Government 2008b) argued that “to reap this benefit [of a threshold system], it is 
crucial that the screening methodology has credibility, integrity and is not, in itself, a 
resource intensive process.”  However, SNH (Scottish Government 2008b) have argued that 
“thresholds need to be capable of recognising locational differences (the sensitivities of 
habitats and species will be different in a sheltered lagoon, for example, to open coast), 
rather than simply set a standard that is applied uniformly throughout Scottish territorial 
waters.” 

• That the diversity of different activities is recognised by the system. In response 
to the Government consultation, Aberdeen Harbour (Scottish Government 2008b) argued 
that “dredging activity is diverse in scale, method and environmental impact and we would 
wish to see a regulatory regime that recognises this”. 

• Licensing according to impact has been rejected in favour of licensing by activity in 
the Bill. 29% of relevant respondents to the Government consultation were in favour of 
licensing by impact (and 38% in favour of licensing by activity). For example, Fife Council 
(Scottish Government 2008b) stated that it preferred an impact based system.  

• About the delivery of the licensing system. The Bill requires that anyone carrying out 
a licensable activity must obtain a licence from Scottish Minister. Section 42 allows 
delegation of functions relating to marine licensing. Highland Council (Scottish Government 
2008b) have argued that whilst they agree that Marine Scotland should be responsible for 
delivery of a marine licensing system, the council does not think that Marine Scotland should 
grant licenses because such a move would “work against stakeholder involvement and 
ICZM, and would compromise the links between local policy and implementation.” 

 

http://www.scotland.gov.uk/Resource/Doc/244488/0068501.pdf
http://www.scotland.gov.uk/Resource/Doc/244488/0068501.pdf
http://www.scotland.gov.uk/Resource/Doc/244488/0068459.pdf
http://www.scotland.gov.uk/Publications/2008/11/13100309/165
http://www.scotland.gov.uk/Publications/2008/11/13100309/harbour
http://www.scotland.gov.uk/Publications/2008/11/13100309/113
http://www.scotland.gov.uk/Publications/2008/11/13100309/38
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• Cross border issues. The Policy Memorandum states that Scottish Ministers continue to 
be the licensing authority for the Scottish off-shore region under the UK Bill ... “and will 
deliver a licensing system for the area 0-12nm in the Scottish Marine Bill that is 
complimentary to the licensing system 12-200 nautical miles.” (p4). However, given that the 
two Bills are passing through the UK and Scottish parliament in parallel, there remains an 
issue of whether the licensing systems will indeed be complementary, raising the issue of 
how licensing would work in practice if they are not. 

PART 4: MARINE PROTECTION AND ENHANCEMENT: THE 
SCOTTISH MARINE PROTECTION AREA 
This part of the Bill aims “to improve the system of marine nature conservation using planning 
and management tools that deliver practical nature conservation at the ecosystem level and 
through focussed improvements to protection of key locations and species” (Policy 
Memorandum, p 10) 

THE CURRENT SYSTEM 
Currently, Ministers have limited powers to establish areas for marine protection, mainly under 
the EU Habitats and Birds Directives. There are other measures which whilst not specifically 
aimed at nature conservation, do make a contribution. Table 3 sets out current legislation that 
provides for nature conservation in the marine environment, and includes additional policies 
which currently contribute to nature conservation.   
 
Table 3. Current nature and species conservation legislation and policy for the marine 
environment 
Legislation Purpose 
The EC Habitats Directive  
 

includes action to designate protected areas for habitats and 
species of European importance and wider protection of particular 
species 

The EC Wild Birds 
Directive  

includes broadly equivalent provisions for wild birds to those in 
the Habitats Directive 

The Wildlife and 
Countryside Act 1981 (as 
amended)  

applies out to 12nm around Scotland and includes protection 
measures for marine species – but does not include provision to 
classify SSSIs in the marine area 

The Conservation (Natural 
Habitats &c.) Regulations 
1994 (as amended)  

implements relevant EC legislation inside 12nm 

The Offshore Marine 
Conservation Regulations 
2007  

implements the Birds and Habitats Directives outside 12nm 

Other broader measures  
Common Fisheries Policy management of off-shore fisheries 
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Framework for Inshore 
Fishing in Scotland 2005 

The Framework means the establishment of Inshore Fishery 
Groups (which are currently being set up). Other primary 
legislation through which much inshore management is achieved 
includes Inshore Fishing (Scotland) Act and Sea Fisheries 
(Shellfish) Act.  

The Environmental Act 
1995 

allows Scottish Ministers to use fisheries powers for 
environmental reasons.   

FEPA and CPA consents for some marine activities and uses 

Strategic Environmental 
Assessment and 
Environmental Impact 
Assessment 

require consideration of the impact of plans or projects for sector 
based activities, on marine biodiversity prior to approval 

The Nature Conservation 
(Scotland) Act 2004  

the Biodiversity Duty on public bodies is supported by the Scottish 
Biodiversity List i.e. the list of species and habitats considered to 
be of principal importance for the purpose of biodiversity 
conservation in Scotland 

The Conservation of Seals 
Act 1970  

protects seals during annual close seasons and provides for the 
introduction of conservation orders to protect vulnerable 
populations 

The Salmon and 
Freshwater Fisheries 
(Consolidation) (Scotland) 
Act 2003 

If it were deemed appropriate for the purpose of salmon 
conservation, and after consultation, Scottish Ministers could 
make regulations affecting, for example, fishing for salmon in the 
sea, in estuaries or in rivers 

The Offshore Petroleum 
Activities (Conservation of 
Habitats) Regulations 
2001 

A reserved function to the UK Government for oil and gas 
activities in the offshore zone. The 2001 Regulations require 
consent to be obtained for geological surveys related to oil and 
gas activities undertaken. The Amendment Regulations 2007 
extend these provisions to UK waters (sea adjacent to UK from 
the low water mark up to the seaward limits of territorial waters), 
as well as requiring prior consent for the testing of equipment to 
be used in geological surveys 

Energy Act 2004 A reserved function to the UK Government, introducing a new 
regime for renewable energy sources. This provides for the 
designation of ‘renewable energy zones’ in which rights under 
Part V of the UN Convention may be exercised to exploit water or 
wind energy. The Act applies the system of consents under 
the Electricity Act 1989 to these zones. The Act also gives 
Ministers the power to extinguish public rights of navigation in 
territorial waters 

Petroleum Act 1998 Reserved function to the UK Government for laying offshore 
pipelines in the UK’s EEZ. 

Source: Scottish Government and Scottish Government (pers comm.) (2008a) p53.  
The Scottish Government has argued that “the current system of species protection is largely fit 
for purpose” although a review is required to assess whether new species should be added to 
the list of species protected (Scottish Government, 2008, p 58).  Outwith 12nm the UK 
Government currently has responsibility for species protection. The UK Government has 
implemented the EC Birds and Habitats Directives from 12-200nm through the Offshore Marine 
Conservation (Natural Habitats, &c.) Regulations 2007, but excludes any reserved oil and gas 

http://www.berr.gov.uk/energy/sources/renewables/planning/legislation/electricity-act-1989/page18695.html
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functions. There is no additional specific domestic legislation on protection of species in this 
area (the WCA 1981 only applies out to 12nm) but protection can be afforded through 
implementation of different management measures such as exclusion zones around oil and gas 
installations and closed areas to fishing. 
In terms of site protection, Scottish Ministers and SNH are working to complete their contribution 
to the EU-wide Natura network within Scottish waters out to 12nm. This involves designating 
Natura sites, which include Special Areas of Conservation (SACs) under the EC Habitats 
Directive, and Special Protection Areas under the EC Birds Directive. According to SNH (pers 
comm.) there are currently 34 marine and 31 SPAs for seabirds.  

MARINE PROTECTION AND ENHANCEMENT PROVISIONS IN THE BILL 

This part of the Bill provides for the designation (by order) of any part of the Scottish Marine 
Area as a: 

• nature conservation marine protected area (a Nature Conservation MPA) 

• demonstration or research marine protected area (a Demonstration and Research MPA) 

• historic marine protected area (a Historic MPA) 

Nature Conservation MPAs 

Nature Conservation MPAs may be designated for the purpose of conserving marine flora or 
fauna, conserving marine habitats, geological features or geomorphological interest. Conserving 
marine flora or fauna includes (but is not confined to) the conservation of rare or threatened 
species, the diversity of marine habitats. Section 59 (5) states that the social or economic 
consequences of a designation may be considered where the desirability of designating 2 or 
more sites is equal. In all other cases the issues for consideration are the desirability of 
conserving: marine flora and fauna, marine habitats or geological features. “Conserving” a thing 
includes assisting in its conservation and enabling or facilitating its recovery or increase. A 
nature conservation MPA may include an area of seashore lying above the mean high water 
spring tide in those circumstances specified in section 60.  

Demonstration and Research MPAs 

Demonstration and Research MPAs may be designated to demonstrate sustainable methods of 
marine management or exploitation or research into such matters. In designating such an MPA 
Minister may consider the views of relevant stakeholders on the desirability of designation, and 
any social or economic consequences of the designation. 

Historic MPAs 

Historic MPAs may be designated to preserve a marine historic asset of national importance, 
located or believed to be located in the area. A marine historic asset is a vessel, vehicle or 
aircraft - part of one or the remains of one, an object contained in (or once contained in) a 
vessel, a building or structure, a cave or excavation and a deposit of artefact. There is no 
mention in the Bill of whether the social or economic consequences of designation must or must 
not be considered for historic MPAs. 
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Procedures for MPAs 
For all types of MPA Scottish Ministers must publish notice of a proposal (s 65 1b). Whilst the 
Bill states that Scottish Ministers must consult those people they think are likely to be interested 
and affected by the order (s 65), it places no duties to consult specific bodies with regard to 
designating MPAs. Section 68 and 60 state that Ministers may give people the opportunity to 
make representation about a designation order, and SNH may give advice on nature 
conservation, and demonstration and research MPAs.  

Section 71 of the Bill requires that public authorities exercise their functions in the manner which 
they consider “best furthers” or, if that is not possible, “least hinders” the objectives of the 
relevant MPA. If an authority thinks in exercising its functions it may “significantly hinder” the 
achievement of the objective of the MPA, the authority must inform Scottish Ministers and SNH. 
Authorities must also inform Scottish Ministers and SNH if it has to consider an application 
which might affect a key feature within an MPA, or will hinder the achievement of the objective 
of the MPA. The authority may not allow an application which may hinder the objectives unless:  

• there is no reasonable alternative 

• the benefit to the public of proceeding “clearly outweighs the risk of damage to the 
environment (or the marine historic environment) that will be created” (s72 (4 b ii)) 

• for a nature conservation MPA and a demonstration and research MPA, that the person 
will undertake “measures of equivalent environmental benefit to the damage which the 
act will or is likely to have” (s72 (4 b iii)) 

Marine Conservation Orders 

The Bill makes provision for “marine conservation orders” which can be made to further the 
objectives any of the MPAs. No specifics are given on exactly what a marine conservation order 
must do, but examples are given of the type of thing such an order might seek to achieve. 
These include prohibiting, restricting or regulating, a person, animal or vessel, from anchoring, 
killing or damaging something within the MPA (s 75). Procedures are set out for making a 
marine conservation order, including that drafts must be published, representations from 
interested parties may be sought etc.  

Whilst marine conservation orders may prevent specific actions from taking place within a MPA, 
the Bill seeks to allow Scottish Ministers to issue permits (possibly with conditions attached) 
which allow a prohibited action to take place.   

Marine Management Schemes 
Marine Management Schemes may be established under the Bill by relevant authorities for 
Nature Conservation, and Demonstration and Research MPAs within the Scottish Marine 
Protected Area. The Bill also allows a management scheme for a new MPA to cover an EU 
Marine site where it is included or adjoins a new MPA. 

The purpose of a Marine Management Scheme, according to the Policy Memorandum, stems 
from the need to empower local authorities with decision making roles relating to marine 
activities which could impact on MPAs, but also to clearly define their roles and responsibilities 
in relation to an MPA. Neither the Bill, the Policy Memorandum or the Explanatory Notes set out 
what might be contained within a Marine Management Scheme. The Bill states simply that a 
Marine Management Scheme “ … is a scheme under which the relevant authority’s functions 
must be exercised for the purpose of furthering any or all of the” objectives of a Nature 
Conservation MPA, a Demonstration and Research MPA or EU Marine Site (s 87 (2)).  SNH 
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must be consulted before making or amending a Marine Management Scheme, and Scottish 
Ministers may give directions on making the schemes.  

Further Provisions 

Section 91 requires Scottish Ministers to report to parliament on specific issues in this section of 
the Bill. These include the number of each MPA created, the size and objectives of each, and 
information about Marine Conservation Orders. The report must also provide information on the 
network of MPAs created by taking together all EU sites, sites under the UK Marine and Coastal 
Access Bill and sites designated under this Bill.  
Given the new powers to create MPAs existing provisions in the Wildlife and Countryside Act 
1981 for establishing Marine Nature Reserves will be repealed. This removes redundant 
legislation since no Marine Nature Reserve has ever been created in Scotland (Policy 
Memorandum, p13) 

A number of offences are created in this part of the Bill, although certain exceptions and 
defences are provided: 

• An offence of contravening a marine conservation order 

• An offence relating to protected features of a Nature Conservation MPA 

• An offence relating to marine historic assets  

VIEWS ON MARINE PROTECTED AREA PROPOSALS 
In response to the Government consultation on the Marine Bill some respondents raised 
concerns relevant to this section of the Bill: 

• Duties rather than powers. SE Link (Scottish Government 2008b) stated that “given our 
international commitments, there should be a duty to identify and designate new types of 
sites rather than a power”  

• An ecologically coherent network of MPAs. SE link also stated that there should be “a 
duty to create an ecologically coherent network of MPAs”.  As stated in the Policy 
Memorandum (p 3) the Scottish Government is obliged under OSPAR to contribute to an 
ecologically coherent network of MPAs by 2010 and to secure Good Environmental Status 
(GES) under the EU Marine Strategy Framework Directive (which refers to MPAs as a 
measure to achieve GES) by 2020. However, the Bill only mentions a “network” of MPAs in 
the report to parliament section (s 91). 

• What criteria to use in determining MPAs. For example, the Crown Estate (Scottish 
Government 2008b) “accepts the need for additional powers to designate or recognise 
locations of particular biodiversity importance, but hopes that this power would be used 
sparingly, in tune with the overall ambition of the Scottish Government that Scotland’s seas 
contribute to sustainable economic growth. In contrast the RSPB (Scottish Government 
2008b)  states that “site  selection  should  only  reflect  ecological  needs  and  priorities 
 and  not  changing  economic  imperatives” 

• An ecosystem based approach. There is no reference to an “ecosystem based 
approach” on the face of the Bill. In response to the Government consultation RSPB state 
that “We  are  disappointed  that  there  is  no  specific  mention  of  the  ecosystem based 
 approach,  particularly  within  wider  seas  measures  and  we  believe  that  this  is  a 
 major  omission,  particularly  in  the  light  of  our  international  commitments  in 
 transposing  the  MSFD .” 

http://www.scotland.gov.uk/Publications/2008/11/13100309/162
http://www.scotland.gov.uk/Publications/2008/11/13100309/187
http://www.scotland.gov.uk/Publications/2008/11/13100309/153
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• More bureaucracy. Some concern was expressed in response to the Government 
consultation that MPAs may merely add to bureaucracy.  For example, the SCDI (Scottish 
Government 2008b) stated that it “is not wholly convinced that there is a need for another 
raft of designations. It would suggest that Scottish Ministers could meet their responsibilities 
with their existing powers and through the introduction of marine planning.” 

PART 5 – CONSERVATION OF SEALS 
Scotland has two species of seal. Both grey and common seals are internationally important 
species protected under the EU Habitats Directive but, alongside the need for conservation, is 
the belief that seals pose a threat to salmon stocks, fisheries and fish farms. The Bill proposes a 
framework which aims to balance this conflict between conservation and population 
management. 
The Policy Memorandum states that the seal conservation measures deliver species protection 
together with a review of existing species protection measures. This review is currently 
underway, and is expected to be published in Autumn 2009.   

SCOTLAND’S SEAL POPULATION 
The Sea Mammal Research Unit provides information on Scotland’s seal population. There are 
two native species of seal that breed in Scotland: grey seals (Halichoerus grypus) and common 
(harbour) seals (Phoca vitulina). The common seals in Europe belong to a distinct subspecies.  
Great Britain has approximately 45 percent of the world’s grey seals and over 90 percent of 
British grey seals breed in Scotland. Britain is home to approximately 33 percent of the 
population of the European sub-species of common seals and approximately 85 percent breed 
in Scotland (SCOS 2008). 
The world’s second largest population of grey seals lies mostly in Scottish waters. There are 
breeding colonies in Shetland, on the North and East coasts of mainland Britain and in 
Southwest Britain although the majority of grey seals breed in the Hebrides and in Orkney. 
Common seals are widespread around the West coast of Scotland and throughout the Hebrides 
and Northern Isles. On the East coast, their distribution is more restricted with particular 
concentrations in the Firth of Tay and the Moray Firth. 

Conservation of grey and common seals 
Neither grey nor common seals are an endangered species. The International Union for 
Conservation of Nature and Natural Resources (IUCN) designates both species of seals as 
being of “least concern”.3 The EU Habitats Directive (92/43/EEC) lists both species in Annex II, 
Animal and Plant Species of Community Interest whose Conservation Requires the Designation 
of Special Areas of Conservation and Annex V, Animal and Plant Species of Community 
Interest whose taking in the Wild and Exploitation may be subject to Management Measures.  
Under the Conservation of Seals Act 1970, the Natural Environment Research Council (NERC) 
has a duty to provide scientific advice to the Government on matters related to the management 
of seal populations. It’s most recent advice is the 2008 report (SCOS 2008). The Government’s 
press release that announced the report, highlighted the following issues:

• Scotland has more grey seals than previously estimated but that common seals are still in 
decline  

                                            
3 The IUCN category of least concern is when the species has been evaluated against the criteria and does not 
qualify for Critically Endangered, Endangered, Vulnerable or Near Threatened. Widespread and abundant taxa are 
included in this category. 

http://www.scotland.gov.uk/Publications/2008/11/13100309/158
http://www.smru.st-andrews.ac.uk/
http://www.iucnredlist.org/
http://www.iucnredlist.org/
http://www.smru.st-andrews.ac.uk/pageset.aspx?psr=411
http://www.scotland.gov.uk/News/Releases/2009/04/23115405


  
 

27

• It is now estimated that there are around 164,000 grey seals in Scotland, more than previous 
reports suggested and 90 per cent of the estimated UK mean population  

• There are a minimum of 20,000 common seals in Scotland. The localised decline in the 
Northern Isles and Firth of Tay is continuing and has spread to Strathclyde  

• The main causes of these local reductions are unclear at present but predation by killer 
whales in the Northern Isles and competition for food supplies with grey seals could be 
significant factors. 

The SCOS report (2008) states:  
“The combined results of the 2006 and 2007 surveys indicate that there have been 
significant population declines [of common seal] in Orkney (approx 40%-50%), Shetland 
(approx 40%), Strathclyde (approx 25%) and the Firth of Tay (>50%) since 2000. The 
decline observed in the inner Moray Firth (approx 20-30%) probably began before 2000 
and here the population may have stabilised at a lower level. Only the west coast of 
Highland region and the Outer Hebrides (based on partial survey in 2006) appear to be 
stable at levels equivalent to those seen in the 1990s.”  

CURRENT LEGISLATIVE POSITION 
The species specific legislation that regulates Scotland’s seal population is the Conservation of 
Seals Act 1970 (the Seals Act). Issues that have been subject to debate under the Act are: 

• the provisions that prohibit the killing of seals by a firearm other than a specific type of rifle 
and ammunition  

• the exceptions set out in section 9 whereby seals may be killed during close seasons 
(established under section 2 of the Seals Act and that cover the main breeding periods) and 
that seals may be killed in designated areas by Order (under section 3). For example, there 
is an existing order in place in the Moray Firth which underpins the Moray Firth Seals Plan.  

The Act does not require the shooting of seals to be notified to the Scottish Ministers, although 
this is a condition of any licence issued. 

The Netsmen’s Defence 
Section 9(1)(c) of the Seals Act creates the so-called “netsmen’s defence” under which the 
killing of a common or grey seal during the close season or where an Order has been granted 
under section 3 is permitted. Section 9(1)(c) states that a person shall not be guilty of an offence 
under sections 2 or 3 if the killing or attempted killing of the seal was carried out:  

“to prevent it from causing damage to a fishing net or fishing tackle in his possession or 
in the possession of a person at whose request he killed or attempted to kill the seal, or 
to any fish for the time being in such fishing net, provided that at the time the seal was in 
the vicinity of such net or tackle”.  

The effect of the “netsmen’s defence” is to provide a defence for those involved in fishing for the 
killing of common and grey seals throughout the year including during the close season and 
where an Order is in place provided that the seal is in the “vicinity” of “fishing net or fishing 
tackle”. Opponents of the Act consider that terms are not sufficiently well defined to give either 
effective protection to, or to manage, the seal population. Advocates for Animals state that 
“since 1970 virtually no cases have come to court, and only one prosecution has been 
successful” (Advocates for Animals 2009).  
Other stakeholders, such as Scottish Sea Farms argue that the netsmen’s defence is necessary 
and should be available to aquaculture ( Scottish Government 2008b). 
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THE CONSULTATION 
In its consultation (Scottish Government 2008), the Government states that the proposed 
measures on seal protection and management builds on the work of the Scottish Seals Forum 
established in October 2002 to bring together stakeholders to develop a co-ordinated approach 
to seal population management and proposals for improvement.  
The consultation sought general views on the following options for improving conservation 
measures for seals: 

• Option 1 was to extend the licensing power to the whole year, remove the “netsmen’s 
defence” and permit fish farms to be issued with licences to protect cages or stock. 

• Option 2 was not to make all these reforms but to permit fish farms to be issued with 
licences to protect cages or stock in close seasons or under seal conservation orders. 

Specific comments were sought on particular areas as set out below. The consultation received 
responses from four campaigns focussed specifically on the issue of improving welfare 
measures for seals. The campaign by Advocates for Animals produced 3,839 responses and 
the “Save our Seals” campaign produced 263 responses; both these campaigns sought to end 
the shooting of seals. There were two smaller campaigns related to seal welfare which 
produced 16 responses (Scottish Government 2009a).  

THE PROVISIONS IN THE BILL 
The Bill sets out the Government’s proposals to address the issues raised in its consultation. It 
provides for the repeal of the Seals Act and contains the following provisions: 

Sections 95 to 97 - killing, injuring or taking seals 
The Government proposes to make it illegal to kill any seal except under licence. Section 95 of 
the Bill provides for an offence of killing, injuring or taking a seal, whether intentionally or 
recklessly, except in order to alleviate suffering (section 96) or under licence (section 97). This 
removes the “netsmen’s defence”. Section 96 places a duty on a person who kills, injures or 
takes a seal in accordance with these exceptions to report the matter to Scottish Ministers and 
makes it an offence not to do so. 

Sections 98 to 103 - seal licences  
Section 98 sets out the purposes for which Scottish Ministers may issue licences to kill or take 
seals. This specifically includes preventing serious damage to fisheries or fish farms (at s 98(f)). 
The Policy Memorandum states that this also includes “netting stations”. The Policy 
Memorandum also states that “extra protection is afforded to specific vulnerable seal 
populations by the introduction of additional licensing “tests” which become necessary when 
management could impact on such populations”. Section 98(i) provides for a seal licence to be 
issued “for other imperative reasons of overriding public interest, including those of a social or 
economic nature and beneficial consequences of primary importance for the environment”.  
Section 99 of the Bill states that a seal licence must specify the method which the licensee must 
use to kill or take seals and the licence must not authorise a person to do anything that would 
contravene Regulation 41 of the Conservation (Natural Habitats & c.) Regulations (prohibition of 
certain methods of taking or killing wild animals).  
Section 100 provides that seal licences must specify a maximum number of seals which may be 
killed or taken and requires the licensee to report to the Scottish Ministers when a seal has been 
killed, taken or injured in accordance with the seal licence. Section 100(2) allows for “other 
conditions” to be imposed and section 100(3) states that these conditions may specify the area, 

http://www.scotland.gov.uk/Topics/Environment/Wildlife-Habitats/19887/20827
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the species or the circumstances in which a seal may be killed or taken. 
Sections 101 to 103 enables Scottish Ministers to vary or revoke seal licences, to make 
regulations to introduce fees and to consult NERC and SNH on aspects of seal licences. 

Sections 104 and 105 – seal conservation areas 
Section 104 establishes seal conservation areas and section 105 prevents Scottish Ministers 
from granting a seal licence authorising the killing or taking of seals in a seal conservation area 
unless they are satisfied that there is no satisfactory alternative and that it will not be detrimental 
to the maintenance of the seal population at favourable conservation status. 

Sections 106 to 115 - other provisions 
Sections 106 to 110 authorises persons to enter land for the purposes of obtaining information 
about seals or to protect fisheries or fish farms from seals and sets out various duties on the 
powers to enter land. Sections 111 to 114 set out the powers of the police, and penalties and 
forfeiture for offences committed under the Bill. Section 115 provides for the repeal of the Seals 
Act. 

VIEWS ON THE SEAL PROPOSALS 
Responses to the Government consultation on the Marine Bill indicate issues that may arise in 
scrutiny of the Bill. The main issue revolves around the balance between seal conservation and 
management of fisheries and fish farms.  

Fisheries 
The SCOS report (2008) states that in regard to the amount of fish predated by seals:  

“The estimated consumption of fish by grey seals in 2007, ( …) was 108,000 tonnes (…) 
in the west of Scotland and 223,000 tonnes (…) in the North Sea (including seals from 
Shetland). Approximately 92%.of the total of 331,000 tonnes is estimated to be 
consumed in Scottish waters”.4

For common seals, the SCOS report (2008) states: 
“There is insufficient diet information to allow us to accurately estimate the total prey 
consumption of the Scottish common seal population. However, based upon current 
knowledge of the likely daily ration (…) the consumption by common seals in Scotland 
would be around 37,000 to 61,000 tonnes depending on the proportion of each prey type. 
We do not have sufficient information to put any sort of realistic confidence intervals 
around these estimates”. 

The Policy Memorandum accompanying the Bill states that the Moray Firth Seal Management 
Plan provided the framework for the Bill’s proposals on seal management. The Plan was 
launched in April 2004 by the Spey Fishery Board and focuses on the conflict between salmon 
and seals. The Policy Memorandum states that the Plan: 

“involves working with scientists who advise on permitted biological removal taking into 
account numbers of each species and using a Code Of Practice for the humane control 
of seals.” 

                                            
4The SCOS caveats these figures by pointing out that the 2007 estimate is much higher than the 2006 estimate as 
a consequence of the new method of presenting grey seal population estimates and does not represent an actual 
increase of this magnitude in consumption and that the confidence intervals are much wider than previous 
published estimates.  
 

http://www.speyfisheryboard.com/the-river/seals.html
http://www.speyfisheryboard.com/the-river/seals.html
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Fish Farms 
The other area of conflict is the impact of seals on fish farms.  

• One issue relates to the killing of farmed salmon by seals. In answer to a written 
parliamentary question, S3W-18791, Richard Lochhead MSP, Cabinet Secretary for Rural 
Affairs and the Environment states: 

“The number of farmed salmon killed by seal predation can vary significantly from year to 
year. However, the Scottish Salmon Producers’ Organisation estimates that in excess of 
500,000 salmon are predated annually by seals”. 

In its response to the Government’s consultation on the Bill, Scottish Sea Farms (Scottish 
Government 2008b) states: 

“It is obvious that a farmed finfish stock loss into the wild is unacceptable at any time of 
the year and thus there cannot be a closed season for humane destruction – where all 
other reasonably practicable management tools have been exhausted.”  

• A second issue relates to the damage that seals can cause to fish farm cages and 
subsequent escapes. The SCOS report (2008) states that although little research has been 
carried out into the interaction between fish farms and seals, it…  

“has been recognised as a problem for some time in terms of the damage caused to 
cages and fish, but also in terms of secondary effects because of salmon escaping from 
cages and mixing with local wild populations. More recently, however, the potential 
effects of methods used to control seals around fin fish farms, involving acoustic 
deterrent devices (ADDs) and/or shooting seals in the vicinity of farm cages, have been 
increasingly viewed as a concern.” 

Animal Welfare 
The Conservation (Natural Habitats &c.) Regulations1994 (as amended) implements the 
Habitats Directive, and Schedule 3 of the Regulations, Animals which may not be taken or killed 
in certain ways encompasses all species of seal that are either native to Scotland or may be 
found in Scottish waters. The offences set out in the Regulations are similar to those in the 
Wildlife and Countryside Act 1981 (although that Act does not legislate for seals).  
The Seals Act allows the shooting of seals, but animal welfare organisations state that the 
shooting of seals is inhumane because seals can be shot in open water with no requirement to 
ensure that the seal has been killed. There is also no requirement for those who shoot seals to 
be trained marksmen. Shooting of seals in the close season may result in pups being 
abandoned before they have been weaned (Advocates for Animals response to the Government 
consultation, Scottish Government, 2008b).   

Method of killing seals 
The Government consultation document suggested consideration should be given to amending 
the rifle specification under the current method of killing seals in the interests of animal welfare 
and public safety. Responses expressed included the need for clear regulation on rifle 
specifications. As noted above, the campaign responses concerned welfare issues. Advocates 
for Animals campaign stated that: 

“There is no requirement for shooters to meet any standard of proficiency, creating a high 
probability of wounding and resulting unacceptable suffering.” (Scottish Government 
2008b) 

Other views included:  
“If all seal shooting is conducted under licence, there would be no need to retain a close 

http://www.scottish.parliament.uk/Apps2/Business/PQA/default.aspx?pq=S3W-18791
http://www.scotland.gov.uk/Publications/2008/11/13100309/169
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season as each licence would be considered on its merits. It may well be the best option 
to provide for a code of best practice in the Marine Bill, paralleling other areas of 
legislation.” The British Association for Shooting and Conservation (Scottish Government 
2008b). 

In its response to the consultation, the Scottish Government (2009a) stated that Marine 
Scotland will provide for clear rifle specifications in the new licensing process. No such details 
are provided on the face of the Bill. 

The “netsmen’s defence” 
The Bill seeks to removes the “netsman’s defence”. Views expressed in response to the 
consultation included both support for its removal and support for its retention. Others 
expressed the view that there was a need to clarify the definitions in the defence: 

“There is no reason under a licensing system with clear, well specified criteria to treat any 
sectors applying for licenses differently. The current problem is that certain sectors can 
use the “Netsmen’s defence”, but this provision has clearly been shown to be legally 
ambiguous and should not be included in any new legislation.” IFAW (International Fund 
for Animal Welfare) (Scottish Government 2008b). 
“We would like to see the Netsman’s defence definition extended and refined to include 
damage to fish stocks, or the activity of fishing, incurred by seals in freshwater systems 
by rod and line fisheries. There is increasing penetration of seals some way up our major 
rivers which are highly disruptive and Fishery Boards should have clearly defined powers 
to remove these seals providing that this can be done safely and humanely.” (The River 
and Fisheries Trusts of Scotland) (Scottish Government 2008b) 

PART 6: COMMON ENFORCEMENT POWERS 
This section of the Bill provides for Scottish Ministers to appoint enforcement officers and gives 
officers a set of common enforcement powers to enable them to enforce marine legislation.   
The powers of the enforcement officers in Scotland will parallel those created for UK marine 
enforcement officers by the UK Marine and Coastal Access Bill (policy memo, p 15). Scottish 
enforcement officers will enforce legislation within the 12nm zone mainly under Scottish 
legislation and outwith the 12 nm zone, mainly under UK legislation. According to the policy 
memorandum, this will “meet the Scottish Government’s policy which is, as far as possible in 
relation to cross border activities such as enforcement, to ensure a ‘seamless join’” (Policy 
Memorandum, p 15). 
 
Specifically, the bill seeks to give marine enforcement officers the powers: 

• to board and inspect vessels and marine installations 
• to enter and inspect premises and vehicles 
• of search and examination 
• to require the production of documents 
• of seizure 
• to record evidence of offences 
• to require names and addresses  
• to require attendance of certain persons 
• to direct vessels of marine installations to port 
• to use reasonable force 
• to require information relating to certain substances and objects 
 

 

http://www.scotland.gov.uk/Publications/2008/11/13100309/98
http://www.scotland.gov.uk/Publications/2008/11/13100309/124
http://www.scotland.gov.uk/Publications/2008/11/13100309/148
http://www.scotland.gov.uk/Publications/2008/11/13100309/148
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A marine enforcement officer would require a warrant in order to enter a dwelling, and schedule 
3 provides greater detail about applying for and executing warrants under this section of the Bill. 
 
The powers are not enforceable on a third country vessel (unless it is allowed under 
international law to exercise the powers without the consent of the flag state), a warship from a 
third country, or a vessel being used by a government from a third country for non-commercial 
purposes.  
 
The Bill imposes a duty on marine enforcement officers to provide evidence of authority if 
requested and a duty to state their name, the power they intend to use and the reason for its 
use in appropriate circumstances 
 
This part of the Bill creates a number of offences where a person fails to comply with a 
reasonable request from a marine enforcement officer, or where a person obstructs, assaults or 
deceives an officer.  

VIEWS ON THE COMMON ENFORCEMENT POWERS 
The policy memo states that “the Scottish Government has considered it expedient that the 
powers of enforcement officers in Scotland should parallel those powers created under the UK 
Marine Bill for the UK marine enforcement officers. This is for better practical enforcement 
across the whole of the UK seas” (p15). However, as discussed above, given that the two Bills 
are passing through the relevant parliament at the same time, it remains to be seen whether the 
powers will indeed complement each other, and if they do not, there are implications for the 
“practical enforcement” mentioned in the policy memorandum. 

PART 7: GENERAL PROVISIONS 
This part of the bill makes a number of general provisions. It binds the Crown, and deals with 
bodies corporate. It makes ancillary provisions, orders and regulations and consequential 
modifications and commencements. 
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Annexes 

ANNEX 1 
Summary of recommendations of The Advisory Group on Marine and Coastal 
Strategy Report “A Follow up to Seas the Opportunity: A Strategy for the Long Term 
Sustainability of Scotland’s Coasts and Seas” 

1. A Scottish set of Marine Ecosystem Objectives (MEOs) should be drawn up, with the 
ecosystem approach at their heart  

2. Measures should be introduced to ensure that Wildlife & Countryside Act 1981, as 
amended by the Nature Conservation (Scotland) Act 2004 is enforced more effectively at 
sea 

3. SNH and the JNCC should carry out an assessment of whether additional species should 
be included in the schedules of the Wildlife & Countryside Act 1981 

4. Scottish Ministers should consider urgently the need for certain activities which at present 
are unregulated in the marine environment to be brought within a licensing regime 

5. To meet OSPAR and WSSD commitments, Ministers should introduce a new flexible 
regulatory mechanism for area-based biodiversity conservation in Scottish waters. 

6. Ministers should consult on whether this mechanism should also include provision for the 
establishment of protected areas based on purely Scottish priorities, consistent with the 
agreed MEOs 

7. This regulatory mechanism should be designed to support the agreed Scottish MEOs 
and should be based on objective scientific criteria 

8. Ministers should consider repealing outdated legislation allowing for the establishment of 
statutory Marine Nature Reserves in Scotland. 

Summary of recommendations of The Scottish Parliament Environment and Rural 
Development Committee Inquiry and Report into the Marine Environment:  

1. A series of recommendations about data availability, collection and research 
2. A recommendation that a debate must be developed to provide a clear set of objectives 

and indicators on the marine environment that can give direction to policy 
3. A recommendation that the Executive should take steps towards achieving a single 

integrated regulatory system for all marine activities in Scotland that should integrate  
with regulation at UK Government level  

4. The Committee noted the need for “comprehensive reform of marine environment 
legislation to be taken forward by bills at both a UK and a Scottish level.”  

5. The Committee recognised the value of establishing a coherent network of marine 
protected areas, and considers that this should be a significant objective of legislative 
reform.  

6. The Committee recommended that a statutory system of marine spatial planning should 
be established in Scotland.  

7. The Committee considered that a marine management organisation for Scotland must 
simplify governance and that any new management system should be accountable to the 
Parliament.  

 

http://openscotland.gov.uk/Publications/2007/03/08103826/27
http://openscotland.gov.uk/Publications/2007/03/08103826/27
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ANNEX 2: UK AND DEVOLVED ADMINISTRATIONS’ HIGH LEVEL MARINE 
OBJECTIVES 
Achieving a sustainable marine economy 
• Infrastructure is in place to support and promote safe, profitable and efficient marine 

businesses. 

• The marine environment and its resources are used to maximise sustainable activity, 
prosperity and opportunities for all, now and in the future. 

• Marine businesses are taking long-term strategic decisions and managing risks effectively. 
They are competitive and operating efficiently. 

• Marine businesses are acting in a way which respects environmental limits and is socially 
responsible. This is rewarded in the marketplace. 

Ensuring a strong, healthy and just society 
• People appreciate the diversity of the marine environment, its seascapes, its natural and 
cultural heritage and its resources and act responsibly. 
• The use of the marine environment is benefiting society as a whole, contributing to resilient 
and cohesive communities that can adapt to coastal erosion and flood risk, as well as 
contributing to physical and mental wellbeing. 
• The coast, seas, oceans and their resources are safe to use. 
• The marine environment plays an important role in mitigating climate change. 
• There is equitable access for those who want to use and enjoy the coast, seas and their wide 
range of resources and assets and recognition that for some island and peripheral communities 
the sea plays a significant role in their community. 
• Use of the marine environment will recognise, and integrate with, defence priorities, including 
the strengthening of international peace and stability and the defence of the United Kingdom 
and its interests. 

Living within environmental limits 
• Biodiversity is protected, conserved and, where appropriate, recovered, and loss has been 
halted. 
• Healthy marine and coastal habitats occur across their natural range and are able to support 
strong, biodiverse biological communities and the functioning of healthy, resilient and adaptable 
• Our oceans support viable populations of representative, rare, vulnerable, and valued species. 
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Promoting good governance 
• All those who have a stake in the marine environment have an input into associated  
• Marine, land and water management mechanisms are responsive and work effectively 
together for example through integrated coastal zone management and river basin management 
plans. 
• Marine management in the UK takes account of different management systems that are in 
place because of administrative, political or international 
• Marine businesses are subject to clear, timely, proportionate and, where appropriate, plan-led 
• The use of the marine environment is spatially planned where appropriate and based on an 
ecosystems approach which takes account of climate change and recognises the protection and 
management needs of marine cultural heritage according to its significance. 
Using sound science responsibly 
• Our understanding of the marine environment continues to develop through new scientific and 
socio-economic research and data collection. 
• Sound evidence and monitoring underpins effective marine management and policy 
development. 
• The precautionary principle is applied consistently in accordance with the UK Government and 
Devolved Administrations’ sustainable development policy. 
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